
While  appreciating  the  need  for  the  Secretary of Defense  to have 
flexibility  to  reorganize  in  response  to  changing  defense  and man- 
agement  requirements, the Committee  believes that the broad leg- 
islative  authority now granted  to  the  Secretary of Defense  cannot 
be justified.  Section 101 of this bill would amend  subsection  (a) of 
section 125 to  repeal  that  portion of the  subsection  that provides 
the  Secretary’s  authority to change  functions,  powers,  and  duties 
specified in  law. As a result,  the  Congress would have  to approve 
such  changes  in  the  normal  legislative  process,  except  in  time of 
hostilities  or  imminent  threat of hostilities  when the President 
would be  authorized by subsection (b) of section 125 to  change  stat- 
utory  prescriptions  relating  to  functions,  powers,  and  duties. 

Section 101 of this bill would amend  subsection  (b) of section 125 
to  clarify  that  the  President’s  authority  does  include  functions, 
powers, and  duties  vested by law. As a note, the President’s  author- 
ity  is  limited  to the  transfer,  reassignment,  or  consolidation;  it does 
not  include  the  authority  to  abolish.  Subsection (b) would also be 
amended  to  provide new designations  for  the  sections  relating to 
the  functions of the  Navy  and  Marine Corps.  These  redesignations 
are consistent  with  the  reorganization of part I of subtitle C of title 
10 that would be provided by title 111 of this bill. 

As the  remaining  portion of subsection (a) of section 125 would 
provide, the  Secretary of Defense  would  continue  to  have  broad  au- 
thority to reorganize  any  position  or  activity  within DoD not speci- 
fied in  law.  In  addition,  the  Committee  has  made a concerted effort 
in  this bill to  reduce the  number of functions, powers, and  duties 
specified  in  law. 

Section 101 of this  bill  would  limit the  Secretary’s  authority to 
reassign,  transfer,  or  consolidate a function,  power,  or  duty only to 
the  extent  that  the Congress has  expressly  created a function, 
power, or  duty  and  has  specifically  assigned i t  to  an  entity created 
by the Congress.  Section 101 would limit  the  Secretary’s  authority 
to  abolish a function,  power,  or  duty  only to the  extent  that  the 
Congress has  expressly  mandated  that  the  function,  power,  or  duty 
be performed. 

It is  the  Committee’s  intent  that  the  mere  reference  to  an  entity 
(or a function,  power,  or  duty of such  entity) in provisions of  law 
would not  preclude  exercise of the Secretary’s  reorganization  au- 
thority.  Likewise,  provisions of law  that  regulate  the  conduct of a 
function,  power,  or  duty-but  which  do  not  mandate  the perform- 
ance of such a function,  power,  or duty-would not  preclude exer- 
cise of the  Secretary’s  reorganization  authority.  Rather,  to  the 
extent  that  such a function,  power,  or  duty is retained  in  any DoD 
entity,  the  existence of regulatory  provisions of law  merely re- 
quires  that  the  function,  power,  or  duty  be  performed  in accord- 
ance  with  such  provisions of law. 

Section 101 of this bill would also  delete  subsection (d) of  section 
125 which  provides  authority  for the  Secretary of‘ Defense to  create 
common  supply  and  service  activities,  the  Defense  Agencies and 
DoD Field  Activities.  This  authority would be retained  in  title 10, 
but would be  reenacted  in a new section 191 in  chapter 8. 


